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MEMORAYDUM FOR: THE CHAIRMAN OF THE MUWITIOHS BOARD ' Y

SUBJECT: Legal Considerations Involved in the Serv1ce to the Government
by Members of Private Industry

1, Supplementing my memorandum of 12 Wovember 1948, you have asked
my oplnlon on the following situations: :

(1) The employee receives commensation for services from privete
industry and receives compensation for services to the Government ;

(2)  The employee ls on leave of absence with pay and receives
full pay from the Government;

. (3) The employee is on leave of absence with pay from private
1ndustry'and gives his time free to the Government ;

(4)  The employee receives a portion of his pay from private in-
dustry and receives full pay from the Government ;

(5) The employee's pay by the Government for his services is SUpP-
plemented by payment of money from private industry;

(6) The cmployee receives full pay from nrivate industry and acts
as a consultant to the Government on a per dicm basis.

2. As to the first situation, the right of a Government official to
recelve pay from industry for service performed for industry and to receive
pay from the Government for service performed for the Government, it is my
opinion that private employment and receint of income therefor is not a bar
to appointment as an official of the Government, provided that the nature
of the official duties and their relation to the private business activities
of the apnointee do not give rise to a conflict of interests or otherwise
render the dual conncction objectionable as o matter of policy. While
5 U.S5.C. 66 prohibits any Government official from receiving, or any nerson,
firm, or corporation from paying, any salary or supplement thercto for the
scrvices porformed by such official for the Government, the Attorncy General
in an opinion dated April 27, 1942 (4O Op. Atty. Gcn.h?f has held:
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"So far as the law is concerned, there is no prohibition against the
conduct of private business activities for corpensation by an officer
of the United States, excent with refercnce (1) to cortain public of~
fices emumerated by statute, (2) to certain private business activities
enumerated by statuts, and (3) apart from statute, toc all cther cases
of a clear conflict of interest between the particular public office
and the particular privato business activity."

* ok ok % ko w W

lﬁere follows enumeraticn of speecific mrohibitions, Sccretary »f Treas-
ury, cte., and an enumeratlon of the confliet of interest statutces cited
in paragraph 1 of my 12 November memorandum.;7

4/ * ok ok K K % W

"The statute [E U.s.C. 6§7blearly covers a salary rcceived from a
private person or source if it is paid or received as compensaticn or
part compensation for the services rendered to the Government. It has
also been held to apply if the officer or emplayec renders the same or
similar services to both the Government and a private person (33 Op. A.G,
273). It does not, however, prohibit payment for scrvices rendered cx—
clusively to private persons or organizations and which have no conneec-
tion with the services rendered to the Goverament. This distinction has
becn pointed out by my predecessors (38 Op. 29%; 39 id. 501).

" Other cases of conflicts of interest.——fipart from statute, there
arc certain principles of fair dealing which have the force of law and
which are apnlicable to officers of the Government. 4 public office is &
a public trust. DNo public officer can lawfully cngnge in business ac— , X
tivities which are incorpatible with the dutics of his office. He can~y (4 &% A2
not in his private or official character cnter into eangagements in whichy 1691
he has, or can have, a conflicting personal interest. He cannot allow ’
his public duties to be noglected by reason of attenticn to his private
affairs. See United States v. Carter, 217 U.S., 286, 306. Such conflicts
of interest arc nct tolerated in the case of any private fiduciary, and
they are doubly przscribed for a public trustee,

"Sumanry s Txcept with reference to the snccified public offices
mentioned under (1) above, the law does not prohibit a public officer
from carrying on o privote business activity for compensation, at least
when the privatc activity is unrelated to any business of the Government.
When the nrivate activity Jdces touch upon some intcerest of the Govern—
nent, 1t nmay be continued only when it falls outside the bar of the
statutes and prineciples of law which are listed in (2) and (3) above, ,
and which are aimed primarily at imorover conflicts of interest." %

The Comptroller General has also held (22 Comp. Gen. 179; Septermber 3,
1942) that there is no general law which arohibits the payment of comoensn-
ticn by arivate industry to an official erployed by the Government.

3. On the second situation, where the emleyce is on leave of absence
with pay and receives full pay from the Government, it is my opinion that
there is no legal bar to this procedure, again provided that the nature of
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the official dutics and their relationship to the private business connec-
tion do not give rise to a conflict of interest. The aAttorney General has
stated in o similar case (39 Cp. a.G., page 501):

"The payments in such circumstances arc made with respect to the
former employment and incidental to the lecave granted; they are not
nade 'in ccnnection with' the services of the indivicdual as an offi+
cial or employec ~f the United States within the contemplation of the
statute, /The statutc referred to is 5 U.S.C. 66, which prohibits the
Government officianl from recelving salary for services performed by
such official for the Governmenth“

4, In the third situation, the emloyce is on lcave of absence with
pay from private industry and gives his time free to the Government. The
statute cited in my 12 November 1948 memorandum, 31 U.S.C. 665, prohibits,
among other things, the acceptance of voluntary service for the Government.
Therefore, one could not be an officer of the Government, using officer in
the sense of one charged with discretion and given certain authorities and
duties to perform, without being put on the payroll. This situaticn, of
course, should be dilstinguished from several situations which have existed
in the Office of the Secretary cof Defense, where consultants have given
free time and advice to the Secretary of Defense, with-ut being sworn in
ag nfficers. These men werc rencering informal advice, and 1t seems clear
that the head of an agency may sesk advice from cutside sources in the per-
formance cf his duties, There has been some question as te the right of an
individual to waive a salary even though being sworn in as an offilcers
This conclusion seems to be that this is against public policy, since it
would tend tc have administrators enlarge their staffs beyond appropriation
limits and further would avold the intention of Congress that a man good
encugh to carn a specific salary should be pald that salary in order to in-
surc that ccrpetent emnloyees are obtained., .Compare Comptroller General
Decision B-66665 of 27 June 1947.

In my opinion, therefere, if the individual is going to perform duties,
he should be sworn in as a regular emmloyece and »aid the salary that attaches
to the Jjob.

5. The fourth situatinn listed above is one in which the employece re-
ceives a portion of his pay from private industry and reccives full pay from
the Government. In this situntion, if the cmployee is receiving leave with
a reduced amount of may, there is no legal objection to it; however, the pay
mist relatc to the leave and not to the services performed for the Government,

6. The fifth situation listed above is the one in which the emloyee's
pay by the Government for his services is supplemented by a payment of money
from private industry. By hypothesis, industry is paying hin for the work
he is doing for the CGovermment, presumably on the basis they want a particu~
lar man in o particular position, whatever might be the motivation; i.e., to
get the job done better or obtain some advantage, This is absolutely pro-
scribed by 5 U.S. Code, 66.
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7. The sixth situation, where the employee receives full pay from
private industry and acts as a consultant to the Government on a per diem
basis, is lawful., Public law 253 of the 80th Congress (the National
Security act »f 1947) in section 303 authorizes the Secretary of Defonse
to employ advisory committees and part-time advisory personnel and »rovides
an exemption from the first three statutes listed in my memorandum of
12 Hovember, with the condition "unless the act of such individual which
by such section is made unlawful--is with respect to any narticular matter
which directly involves a department or agency which such nersonnel is
advising or in which such department or agency is directly interested.”
These statutes in brief are as follows:

a. 18 U.5.C. Seeticn 283, which makes it an offense for an officer
or employee to act as agent nr attorney or to aid or assist in the prosecu-
tion of a claim agninst the Government.

b. 18 U,S.C. 281, which makes it nn offensc for an officer or
clerk to receive compensation for services rendere® by himself or an-ther
in relation to any proceeding, centract, or claim in which the United States
is a party or is interested,

c. 18 U.8.0, 284, which makes it an offensc for any person having
been employed in any Goévernment agenecy, within two years after such employ-
ment has ceased, to prosecute or to act as counsel or agent for any claim
against the United States involving a subjoct matter dircctly connecte
with such employment, -

8. In passing, note should be made of subscctiosn (j) of the Rencgotio-
tion Act, which permits prosecution of claims against the United States by -
persons serving in a department or the Renegotiatlon Board, except as to
matters directly connected with which the nerson was crmployed or during the
period the person is employed. Further note should also be made of
section 19(d) of the Contract Settlement 4dct (U1 U,S,C, 119) which makes
it an offensc for any perscn emloyed in a Government agency, during his
empleyment to prosecute or act as agent or attorncy for nrosecuting a clain
agninst the United States, »r for such norson within two years after the
employment or service has ceascd, to prosecutc or to act as attorney or
agent for prosecuting a clalm involving any subject matter directly cone-
nected with which such person was omloyed or perfrrmed ¢uty. (It is ox—
pected that this latter provision, although contained in the Contract
Settlement Act, will be codified as permanent law,)

avold any conflict of interest as between his »rivate source of rerunera—
tion and the Goverament, for whom he assumes to merf-rr duties. 4absent
such a conflict, an employee may receive cormensati-n for services from
industry and compensation for services to the Government (if he is a regi-
lar employee, he owes U0 hours a week to the Government); the emnloyse may

9. To summrize briefly, the rime cssontinl is tlnt the ermmloyee \
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be nsn leave of absence with pay from industry muy not give his time free

to the Government as an officer or emloyee (ne may, of course, be con-
sulted on matters within his peculiar knowledge without being naid); the
ermloyec may be on leave with partial pay from industry and recceive full
nay from the Government; the emmloyee may not be pald by industry for scerv-~
ices rendered to the Government whether or not in addition to mceney received
from the Government; the employce may be a full-time industry employec and
render censulting services tc the Govornment on a peor diem basis without
becoming an employee or officer of the Government within the meaning of
certain criminal statutes,

(Signed) L. Nicderlehner
Counsel for the Munitions Board
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